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Proposal 18-1
 Proposal 18-1 ("the Act") legalizes possession, use and cultivation of marijuana, marijuana 

products and industrial hemp by persons 21 years of age and older. The Act also authorizes 
commercial sales of marijuana through state-licensed retailers. 

 Of particular importance are the following effects/provisions:

 The Act does not change federal law, which still prohibits use, possession, cultivation and delivery of 
marijuana, or federal regulations such as DOT regulations for CDL holders, or CMS conditions of 
participation.

 The Act does not require an employer to permit or accommodate marijuana in the workplace.

 The Act does not prohibit an employer from disciplining an employee for violating a workplace drug 
policy; in other words, an employer may continue to test and may refuse to hire, may discharge or 
otherwise discipline an employee who violates a workplace policy.

 The Act does not permit an employee to report to work while under the influence of marijuana.

 The Act does not permit a person to consume marijuana in a public place or smoke marijuana where 
prohibited by the owner, occupier or manager of property.



So What Does the Proposal Allow
 makes it lawful for persons 21 yrs of age or older to possess, 

use, purchase, transport, or “process” 2.5 ounces or less of 
marijuana

 Lawful to store up to 10 ounces in a home

 Lawful to give any other person over the age of 21 up to 2.5 
ounces of marijuana if you don’t advertise or sell it

 makes it lawful to engage in commercial cultivation and sale 
of marijuana by licensed businesses

 requires LARA to create state sale and cultivation licensing 
scheme

 includes specific prohibitions on how marijuana growers and 
sellers may “appear” to the public



How Much is 2.5 Ounces?

An ounce (28.35 grams) typically makes about 60 marijuana 
cigarettes, or"joints." But this will, of course, vary 
depending on the potency of the joint: an ounce could 
produce as many as 100 joints …



Law Doesn’t Permit:

 ▪ Driving a car or snow machine, flying an aircraft, or piloting a 
boat “while under the influence of marijuana,”

 ▪ Give or sell marijuana to any person under the age of 21

 ▪ Possess, use, consume, or purchase marijuana if you are under 
the age of 21

 ▪ Consume marijuana in a public place or on the property of 
anyone who prohibits it

 ▪ Possess marijuana in a school or in a corrections facility

 ▪ Possess more than 2.5 ounces in a residence without securing it 
in a locked container



79.21 million live in 
legalized recreational 
MJ states (24% of US)

226.38 million live in 
legalized rec/med MJ 
states (70% of US)



Marijuana Use Predictably Increases after 
States Legalize Recreational Use



Testing for Marijuana Can Be Complicated

 Marijuana can remain in the system for more than 30 days after use

 No current test to correlate level of marijuana metabolite present and level of impairment

 Oral swab tests are available, but they test for recent ingestion, not impairment

Urine testing

 Occasional users (up to three times a week): 3 days

 Moderate users (four times a week): 5 to 7 days

 Chronic users (daily): 10 to 15 days

 Chronic heavy users (multiple times a day): more than 30 days

 Cannabis metabolites are fat-soluble, which means they bind to fat molecules in your body. 
As a result, it can take some time for them to leave your system.

 Urine testing is the most common testing method

Blood testing

 Marijuana can be detectable in the bloodstream within seconds of inhalation

 Its metabolites remain in the blood for 1-2 days

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4920965/


Marijuana Detection Timing
Saliva testing

 Occasional users: 1 to 3 days

 Chronic users: 1 to 29 days

 Marijuana can enter the saliva through smoking and exposure to smoke. However, its 
metabolites are only present in saliva when weed has been smoked or ingested.

Hair testing

 Hair follicle tests assess drug use for up to 90 days. After use, marijuana reaches the hair 
follicles via small blood vessels. Trace amounts may remain in the hair.

 Since hair grows approximately 0.5 inches per month, a 1.5-inch hair segment taken close to 
the scalp can provide a window of marijuana use for the past three months.

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4080811/


Fitness for Duty
Section 4(2) of Proposal 1:

 ▪ This act does not prohibit an employer from 
disciplining an employee for violation of a 
workplace drug policy or for working while under 
the influence of marijuana

 ▪ This act does not require an employer to permit 
or accommodate conduct otherwise allowed by 
this act in any workplace or on the employer’s 
property



Testing for Marijuana in the Workplace
Option 1: For employers with “drug free workplace” policies, make no change

 ▪ Remember some employers are also required to prohibit drug use as a condition of 
employment

 ▪ Federal contractors are controlled by the Drug Free Workplace Act as a matter of 
federal law, which requires employers to have policies to “maintain a drug-free 
workplace”

 ▪ DOT certified drivers – DOT has interpreted its regulations to follow federal law, 
not state law

 ▪ Certain safety positions have a practical requirement



Marijuana Testing in the Workplace
Option 2: Maintain pre-employment screening, but eliminate THC/marijuana metabolites from 
the screened substances

 ▪ Typical options: 5 and 10 panel tests, some products offered excluding marijuana

 ▪ Still test for marijuana if reasonable suspicion of use at work/post-accident if you want

 ▪ Strengths:

 ▪ Treats marijuana… like alcohol

 ▪ Weaknesses:

 ▪ Although not all marijuana users are chronic users, might you want to hire a chronic user

 Lost-work productivity (including absenteeism and poor

 job performance).

 ▪ Employees who test positive for marijuana have 55 percent more industrial accidents, 85 
percent more injuries, and absenteeism rates are 75 percent higher than those who test 
negative on a pre-employment exam

 ▪ Are you eliminating a tool to screen out poor or unsafe performers?



Marijuana Testing in the Workplace
Option 3: Stop pre-screen/random drug testing at all, and maintain only reasonable 
suspicion or post-accident testing

Strengths:

▪ Certainly much cheaper, will dissuade fewer marijuana smoking

applicants who might be erroneously dissuaded if you drug test at all - even if you 
don’t test

for THC

Weaknesses:

▪ What about other substances that may cull out poor performers…

▪ Certain jobs must or should be subjected to testing



Fitness for Duty Evaluation

“Under the Influence”

 ▪Majority of state laws do not define the term, including 
MI

 ▪ Some state laws prohibit “undertaking any task under 
the influence of marijuana, when doing so would 
constitute negligence or professional malpractice” ( DE, 
DC, MD, RI, WV)



Effects of Marijuana on the Brain

 THC is the short-form term for delta-9-tetrahydrocannabinol, which is the 
psychoactive chemical in marijuana

 Blood carries THC to the brain where it acts on cannabinoid receptors (the 
complexes that interact with the cannabinoid neurotransmitter). Cannabinoids 
naturally occur in the body.

 The general effect of cannabinoids on cannabinoid receptor sites is to slow down 
communications between the cells in the body and the brain

 The presence of THC has a similar effect, which is why marijuana is often 
associated with a relaxing and calming effect. THC also triggers the brain’s 
reward system, which results in the pleasurable effects associated with 
marijuana.



Signs of UsePhysical Change:

 •Bloodshot eyes

 •Fast heart rate

 •Sleepy, lethargic

 •Lack of coordination

 •Increase cravings for snacks

Change in Actions:

 •Confusion and lack of focus

 •Unusually talkative

 •Dropping studies or usual activities

 •Misjudging time

 •Secretiveness

Paraphernalia

 •Pipes

 •Shredded leafy debris

 •Cigarette rolling papers

 •Very small bottles of oil

 •Small metal clips

 •Eyedroppers

A marijuana high can generally last up to a few hours. In general, the 
duration of the high will depend on the user’s level of tolerance, the 
particular potency of the marijuana, and the way the drug was 
consumed.

The consumption of marijuana-based edibles can increase the likelihood 
of adverse reactions: The THC in edibles takes longer to be absorbed 
into the blood than when marijuana is smoked. As a result, the 
individual who consumes edible forms of marijuana may overeat to 
compensate for the lag time in the high, which can be dangerous



Fitness for Duty
Fitness-for-duty exam is a medical examination of a current employee to 
determine whether the employee is physically or psychologically able to perform 
the job

the employee's condition may prevent the employee from performing the 
job's essential functions

Involves an evaluation by a medical professional and is traditionally coupled with 
UDS and BAT

Critical to obtain at time of suspected impairment

Recreational marijuana would be looked at similar to alcohol use on the job



I am not a lawyer, I just play one on TV
Final takeaways:

 ▪ Regardless of whether or not you had a drug testing or drug 
prohibition policy, every employer needs to revisit those 
policies now

 ▪ No employer should ever allow employees to work while 
under the influence of any intoxicating drug, marijuana 
included

 ▪Whatever policy you adopt, apply it even-handedly

 ▪Whatever policy you adopt, have it align with your 
organization’s mission and philosophical goals



Amy West ACSW, CUP-Health

Reasonable Suspicion and Best Practices 
for Training Leaders



TO STRENGTHEN ORGANIZATIONS AND EMPOWER 
PEOPLE TO THRIVE



EMPLOYEE
INDIVIDUAL

CORPORATE
CULTURE

COMMUNITY
LEADERSHIP



WHAT IS REASONABLE SUSPICION (RS)?

WHY RS EDUCATION AND TRAINING?

BEST PRACTICES

REASONABLE
SUSPICION
● Education
● Training
● Leadership Forum
● Assessment



It is tricky…



Reasonable Education and Training

• Policy Awareness
• Environmental safety
• Legal Compliance
• Signs & symptoms of use
• Difficult conversations
• Investment in your greatest 

asset



BEST PRACTICES
• Know your people
• Understand signs of 

substance use
• Implement RS process
• Adhere to Company policy 

& legal requirements



WORKPLACE WELLBEING PILLARS
Engagement: the intersect between 
Employees and Mid-level Leadership

Empowerment: the intersect between 
Mid-level Leadership and Corporate 
Policy & Culture

Excellence: the intersect between 
Employees and Corporate Policy & 
Culture

EMPLOYEE
INDIVIDUAL

CORPORATE
CULTURE

COMMUNITY
LEADERSHIP



Thank you!



Rob Dubault, Partner Warner Norcross & Judd

Drug Testing Policies and How 
to Navigate in the Workplace
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Except in Certain Industries, Drug Testing 
Is Not Required

• Under DOT rules, employees in safety 
sensitive positions must be tested
 Pre-employment
 Reasonable suspicion
 Post accident
 Random 
 Return to duty
 Follow up testing (after return to duty)
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Except in Certain Industries, Drug Testing 
Is Not Required

• Under DOT rules, employees in safety 
sensitive positions must be tested
 FAA - Aviation 14 CFR Part 120, Subpart E, section 

120.109(b); 14 CFR Part 120, Subpart F, section 
120.217(c) 

 FMCSA - Motor Carrier 49 CFR Part 382.305 
 FRA - Railroad 49 CFR Part 219.601 and 219.607 
 FTA - Transit 49 CFR Part 655.45 
 PHMSA - Pipelines 49 CFR Part 199.105 
 USCG - Maritime 49 CFR Title 46 Part 16.230
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Except in Certain Industries, Drug Testing 
Is Not Required

• Note that some customers will pass 
these requirements down to 
suppliers as part of their contract
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• Certain federal government 
contractors and all recipients of 
federal grants must comply with the 
Drug Free Workplace Act of 1988
 DFWPA imposes policy and notice 

obligations, but it does not require 
employee testing

Drug Free Workplace Act
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Non-DOT Employers

• If you are not covered by a DOT 
program, then whether and when you 
test, and what you test for, is 
generally up to you

• Legal considerations:
 Common law privacy
 Americans with Disabilities Act (and state 

law equivalent)
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Americans with Disabilities Act

• ADA regulates certain “medical 
examinations and inquiries” and limits 
when they can be made/performed:
 What is a "medical examination"? 

› A "medical examination" is a procedure or test usually given by a health 
care professional or in a medical setting that seeks information about an 
individual's physical or mental impairments or health. Medical 
examinations include vision tests; blood, urine, and breath analyses; 
blood pressure screening and cholesterol testing; and diagnostic 
procedures, such as x-rays, CAT scans, and MRIs.

• http://www.eeoc.gov/policy/docs/qanda-inquiries.html
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Americans with Disabilities Act

• Are there any procedures or tests employers 
may require that would not be considered 
medical examinations? (Question 2)
 Yes. There are a number of procedures and tests that 

employers may require that are not considered medical 
examinations, including: blood and urine tests to 
determine the current illegal use of drugs; physical agility 
and physical fitness tests; and polygraph examinations

 http://www.eeoc.gov/policy/docs/qanda-inquiries.html
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Americans with Disabilities Act

• ADA limits on an employer's ability to make disability-related 
inquiries or require medical examinations: 

› Pre-offer:  At the first stage (prior to an offer of employment), an 
employer may not ask any disability-related questions or require any 
medical examinations, even if they are related to the job.

› Post-offer:  At the second stage (after an applicant is given a 
conditional job offer, but before he or she starts work), an employer 
may ask disability-related questions and conduct medical examinations, 
regardless of whether they are related to the job, as long as it does so for 
all entering employees in the same job category.

› During Employment:  At the third stage (after employment begins), an 
employer may make disability-related inquiries and require medical 
examinations only if they are job-related and consistent with business 
necessity.

› http://www.eeoc.gov/policy/docs/qanda-inquiries.html
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Americans with Disabilities Act

Pre-Offer Post Conditional 
Offer/ Pre-
Employment

During Employment

Testing for Illegal 
Drugs?
Yes!

Alcohol Testing?
No!

Testing for Illegal 
Drugs?
Yes!

Alcohol Testing?
Yes!

Testing for Illegal 
Drugs?
Yes, any time you 
want!

Alcohol Testing?
Yes, but only if job-
related and justified by 
business necessity!
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Americans with Disabilities Act

Is drug addiction a disability?
Q. Are applicants or employees who are currently illegally 
using drugs covered by the ADA?

A. No. Individuals who currently engage in the illegal use of 
drugs are specifically excluded from the definition of a 
"qualified individual with a disability" protected by the ADA 
when the employer takes action on the basis of their drug use.

*  Courts have generally viewed a positive test as 
evidence of current drug use
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Americans with Disabilities Act

What about alcoholism?
Q. Are alcoholics covered by the ADA?

A. Yes. While a current illegal user of drugs is not protected by the ADA if an 
employer acts on the basis of such use, a person who currently uses alcohol is not 
automatically denied protection. An alcoholic is a person with a disability and is 
protected by the ADA if s/he is qualified to perform the essential functions of the job. 
An employer may be required to provide an accommodation to an alcoholic. 
However, an employer can discipline, discharge or deny employment to an alcoholic 
whose use of alcohol adversely affects job performance or conduct. An employer 
also may prohibit the use of alcohol in the workplace and can require that 
employees not be under the influence of alcohol.
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• Medical Marijuana
 Employers may discipline or terminate an 

employee who tests positive for marijuana even if 
s/he possesses a medical marijuana card

 However, unless you can establish the employee 
was impaired or used medical marijuana on 
Company time or premises, the employee can 
apply for and obtain unemployment 
compensation benefits

Medical & Recreational Marijuana
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• Recreational Marijuana
 Similarly, employers can prohibit/regulate the use, 

distribution, possession, etc. of recreational marijuana 
and paraphernalia on their property

 Employers may also refuse to hire, discipline or discharge 
an employee who tests positive for marijuana even 
though the use of marijuana is now legal in Michigan

 Open question:  will an employee discharged for a 
positive marijuana test be eligible for unemployment 
compensation benefits?

Medical & Recreational Marijuana
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Drafting Your Drug/Alcohol Policy

• Consider the type of environment you 
work in:

• Manufacturing
• Service
• Office
• Do you have employees subject to 

DOT requirements?
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What should your policy say?

• What are you going to prohibit?
 Possession of illegal drugs
 Transfer/Sale of illegal drugs
 Use of illegal drugs on Company time or 

premises
› Avoid using term “abuse” as that could 

implicate ADA (especially as to alcohol)
 Reporting to work under the influence of illegal 

drugs
› Define “under the influence” as any positive test
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What should your policy say?

• What are you going to prohibit?
 Define “illegal drug” as any drug that is illegal to 

manufacture, use, possess or distribute under 
state or federal law
› Don’t have to specifically list drugs you test for

 How to address alcohol?
› Prohibit except in moderation, and as 

permitted during Company business or 
function
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What should your policy say?

• What are you going to prohibit?
 Consider whether and how to address prescription 

drugs
› When used by someone other than prescribed user = illegal 

drug use
› EEOC believes policies mandating disclosure of all Rx drugs 

violate the ADA
› If going to remove employee from a position due to lawful 

prescription drug use, you will need 
• To show you went through interactive process and evaluated 

potential accommodations
• objective medical evidence to back up your decision
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What should your policy say?

• When are you going to test?
› Pre-hire (does not need to be part of your policy but 

communicate to applicants)
› Reasonable Suspicion
› Post Accident or Injury

• OSHA retaliation considerations
› As part of an annual physical exam
› Return from layoff or leave
› Random
› On demand
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What should your policy say?

• What kind of discipline are you going 
to impose?

› Termination for a first offense?
› Last Chance Agreement

• Negative test before return to work
• Successful completion of treatment 

program
• Unannounced follow-up testing
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• Refusal to submit to test, falsification of information 
relating to test, or attempt to circumvent testing 
process = discharge

• Reserve right to search Company or employee 
property to ensure compliance with policy

• If employee wants split-sample tested, can require 
employee to pay cost

• Employee suspended pending confirmatory test 
 Can reimburse for lost wages/cost of test if result comes 

back negative

What should your policy say?
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Practical Considerations

• Include marijuana in testing?
• Possession/sale of illegal drugs on Company 

property – involve law enforcement
• Suspected use/under influence – transport 

employee to clinic/testing facility and home 
afterward

• Initial positive test – transport employee home
• Supervisor/manager training
• Split sample – unemployment compensation issues
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Thank you!

• Robert A. Dubault
• Warner Norcross + Judd LLP 

231-727-2600
• rdubault@wnj.com

These materials are for educational use only. This is not legal advice and does not create an attorney-client relationship.

mailto:rdubault@wnj.com


DJ Hilson, Muskegon County Prosecutor
Lieutenant Andrew Ambrose, Muskegon County Drug Team

Community Education and 
Drug Enforcement Activities



BRIEF OVERVIEW ON 
RECREATIONAL MARIJUANA



MICHIGAN MARIHUANA ACTS  

 The Michigan Medical Marihuana Act (MMMA) (statewide ballot initiative in 2008) 
(medical marihuana qualified patient and registered caregiver system). 

 The Medical Marihuana Facilities Licensing Act (MMFLA) (passed by Legislature 
in 2016) (State licensing system for licensed medical marihuana facilities, such 
as provisioning centers and grow operations to serve the patients and caregivers 
in the medical use of marihuana).

 The Michigan Regulation and Taxation of Marihuana Act (Adopted November 6, 
2018 as a statewide ballot initiative): (Individuals anywhere in Michigan may now 
use marihuana for individual recreational purposes, as long as they comply with 
the Act; and recreational marihuana establishments, which will be implemented 
by the state after December 6, 2019).



CHANGING WORLD OF MARIHUANA

Butane Hash Oil 
(BHO)



KEY TERMS – MARIHUANA-INFUSED PRODUCT

Topical formulation, tincture, beverage, edible substance or similar product 
containing marihuana or an extract from marihuana



Michigan Medical Marihuana ActSlide Courtesy of Ben Cort Presentation



BIG TOBACCO AND LIQUOR INDUSTRY 
INVESTING IN MARIHUANA



THC PATCHES



“Wax/Oil/Capsules/Shatter”
(80-90% THC) Concentrates

“Budder”

“Shatter”

“Ear Wax”
“Green Crack” wax

Hash Oil Capsules

Butane Hash Oil (BHO)

Slide Courtesy of 
Marijuana Impact on 
Public Health & Safety in 
Co.





PLANT SIZE



IMAGINE 1500 OF THESE PLANTS





WHAT THE MTRMA LAW ALLOWS

 Individuals age 21 and older can:
• Possess, use, purchase, transport, or process up to 2.5 ounces of marihuana or marihuana-infused 

products - MCL 333.27955.1(a)
• Possess, use, purchase, transport, or process up to 15 grams of marihuana concentrate – MCL 

333.27955.1(a)
• Possess, store, or process up to 10 ounces of marihuana in their home – MCL 333.27955.1(b)
• Grow a total of 12 plants or less in their home, and possess all marihuana produced by those 

marihuana plants – MCL 333.27955.1(b)
• Assist another person with the possession, use, purchase, transport, or processing of marihuana -

MCL 333.27955.1(c)
• Give away up to 2.5 ounces of marihuana or infused products to individuals who are 21 years of age 

or older – MCL 333.27955.1(d)
• Use, manufacture, possess, or purchase marihuana accessories – MCL 333.27955.2
• Sell or distribute marihuana accessories to individuals who are age 21 years of age or older – MCL 

333.27955.2



WHAT THE MTRMA LAW DOES NOT ALLOW
 Operating or being in control of a motor vehicle, aircraft, snowmobile, ORV or motorboat 

while under the influence of marihuana – MCL 333.27954.1(a)
 Transferring marihuana, marihuana-infused products, or marihuana accessories to 

anyone under 21 – MCL 333.27954.1(b)
 Possessing, consuming, purchasing, cultivating, transporting or selling marihuana if 

under the age of 21 – MCL 333.27954.1(c)
 Separation of plant resin by butane extraction or another method that utilizes a 

substance with a flashpoint below 100 degrees Fahrenheit in any public place, motor 
vehicle, or within the curtilage of any residential structure – MCL 333.27954.1(d)

 Consuming marihuana in a public place or smoking marihuana where the owner, 
occupant, or manager of a property prohibits it – MCL 333.27954.1(e)

 Cultivating marihuana plants that are visible from a public place without use of 
binoculars, aircraft or other optical aids – MCL 333.27954.1(f)

 Consuming marihuana or marihuana-infused products while operating, navigating or 
being in control of a motor vehicle, aircraft, snowmobile, ORV or motorboat or smoking 
marihuana within the passenger area of a vehicle upon a public highway – MCL 
333.27954.1(g)

 Possessing marihuana, marihuana-infused products, or marihuana accessories on 
school grounds, in a school bus, or in a correctional facility – MCL 333.27954.1(h)

 Possessing more than 2.5 ounces of marihuana within your residence unless the excess 
is in a locked container or locked area – MCL 333.27954.1(i) 



RIGHTS OF EMPLOYERS

 Does not require an employer to permit or accommodate conduct allowed 
by the act in the workplace or on the employer’s property

 Does not prohibit an employer from disciplining an employee for violating 
a workplace drug policy or for working under the influence of marihuana

 Does not prevent an employer from refusing to hire, discharging, 
disciplining, or taking an adverse employment action against an individual 
because of that person’s use or possession of marihuana in violation of a 
workplace drug policy or because the person was working under the 
influence of marihuana

 Braska v LARA (2014)



REVENUE FROM RECREATIONAL MARIHUANA SALES

 Marihuana Regulation Fund created in Treasury
• Until 2022, $20 million annually goes to research efficacy in treating medical 

conditions of veterans
• 15% to municipalities with retailers or microbusinesses, allocated proportionately to 

number of establishments
• 15% to counties with retailers or microbusinesses, allocated proportionately to 

number of establishments
• 35% to School Aid Fund for education
• 35% to Michigan Transportation Fund for repair and maintenance of roads and 

bridges
 All initial costs of LARA appropriated from GF and reimbursed from Marihuana 

Regulation Fund



Questions?
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