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The materials and information have been 
prepared for informational purposes only. 
This is not legal advice, nor intended to create or 
constitute a lawyer-client relationship. 
Before acting on the basis of any information or 
material, readers who have specific questions or 
problems should consult their lawyer.
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Drug Policies and Testing – Legal Overview
Drug Testing – Practical Considerations
Marijuana, Medical Marijuana, and MI Law
 Post-Accident Drug Testing:  A MIOSHA Trap?
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When it comes to drug/alcohol testing, most 
employers feel a certain kind of way…

Operational efficiency 
and safety

Disability laws?



 If you only remember one thing about this 
presentation, have it be this:
 In certain circumstances, drug or alcohol addiction 

or dependence may qualify as a protected 
disability..
And in certain circumstances, an employee’s right 

to use certain prescription medications may be 
protected by law…
 But NOTHING impairs your ability to prohibit 

employees from being impaired or using alcohol or 
unlawful drugs at work
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No federal law directly regulates drug testing 
per se
 Exceptions:  DOT regulations, etc., which may apply 

to certain employees

 State laws regarding drug testing vary widely
 Know whether your state has a “medical marijuana” 

law that could affect how an employer handles drug 
testing or possession or use of drugs
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This is not true with alcohol testing, which IS 
restricted by the ADA  
An employee may not be required to undergo 

alcohol testing unless the employer has objective 
reasons to believe that the employee:
 is impaired, 
 is unable to perform job duties safely and effectively, 

or 
 is otherwise in violation of a Company policy 

regarding the use or possession of alcohol
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Never allow any employee suspected of being 
under the influence of drugs or alcohol to 
work 
Contact Human Resources to coordinate the 

testing, but do not wait for approval as time may be 
of the essence

 Employees who report the use of prescription 
medication that may interfere with their job 
duties should be referred to Human 
Resources



Typical types of drug testing policies:
 Pre-employment
 Reasonable suspicion
 Post-accident
 Random
 Return to work / duty



Typical Policy – If reasonable suspicion
to believe employee is “under the
influence,” then employee is subjected
to testing



Typical alcohol policy prohibitions –
“Employees cannot…”
 Possess alcohol at work
Use alcohol at work
 Perform safety sensitive functions within 4 hours of 

drinking 
Drink alcohol within 8 hours of accident
 Perform work “on duty” with an alcohol level of over 

a certain specification (0.040 BAC or greater is 
typical)



What is “reasonable suspicion” 
 Factual evidence
 First-hand observations [may be generated from the 

rumor mill]
Must be:
 Specific
 “Articulable” - Able to thoroughly describe 
 “Contemporaneous” - Able to clearly explain what you 

see at the time the event occurs
 Based on appearance, behavior, speech, odor of 

employee



General “Reasonable Suspicion” statement
 Knowledge…
Which is preferably based on observed employee 

conduct…
 Sufficient to induce an ordinary, prudent, cautious

person, under the circumstances…
 To believe the employee is “under the influence” of

drugs or alcohol at work



But what does “under the influence” mean?
 If you are not a safety sensitive function 

employer, you’d better define “under the 
influence” in your policy
Typically defined as the presence of any 

“drug” or “alcohol” in employee’s system
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We all recognize this is not a perfect 
science
Behavior is the hardest basis upon which to 

articulate suspicion
Attendance problems
Unauthorized leave
Monday & Friday absences [other patterns]
 Excessive tardiness
 Peculiar and increasingly improbable excuses for 

leave



On-the-job absenteeism
Continued absence from post
 Long breaks or lunch periods

High accident rates
 Frequent trips to medical facilities
Accidents off the job (affecting job performance)
Accidents on the job



Constitutional violation – public employee
protection against unreasonable search and
seizure
Unfair labor practice – failure to bargain if

unilateral change in the terms and conditions
of employment
 Invasion of privacy – common law or

constitutional privacy protections



Discrimination
Battery – unauthorized touching of employee

as part of drug search or testing
 False imprisonment – confining employee

against his/her will during a drug
investigation or testing
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Company policy
 Published and promulgated
Concise and easy to understand

 Specifies which specimen/s will be collected
 Breath? Urine? Blood? Hair? Oral fluids?

Designate trusted collection site
 Substance Abuse & Mental Health Services

Administration (SAMHSA) approved?



 Train supervisors regarding your written policy and
recognizing drug/alcohol related symptoms [have an
outside third party train annually regarding
drug/alcohol use/abuse symptoms]
 Have at least 2 supervisory personnel present at all

times during investigations and searches with one
specifically responsible for documenting events in
writing, including questions and employee
responses, reactions, and behavior



Always ask employee to consent to search or
drug test / alcohol test. If employee refuses,
inform him/her that he/she will be disciplined
for insubordination and possibly discharged
for refusing to consent.
Never touch the employee as part of a drug

investigation or search. Always ask the
employee to empty his pockets or reveal areas
where drugs are suspected to exist. If female
employee is involved, then female witness(es)
must be present.



 If illegal drugs are confiscated, they should
be turned over to local law enforcement
authorities. Supervisory person witnessing
the investigation should retain custody of the
drugs until local police arrive.



 Investigate and discuss suspicions of drug-
related misconduct with the employee in
private; avoid public accusations. Always
give the employee an opportunity to explain
before imposing discipline. Suspend
employee pending investigation, if necessary.



Never simply tell an impaired employee to go
home or go be tested. Make every effort to
arrange for safe transportation. If the
employee becomes belligerent, tell employee
will contact local authorities with
make/model of vehicle.
 For significant problems, consider having

police conduct an investigation or search.
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 Facts about marijuana use, according to 
Gallup
 2013: 7% of American adults reported currently 

smoking marijuana
 2016: 13% of American adults reported currently 

smoking marijuana 
 Percentage nearly doubled over just 3 years 
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• Alaska
• Arizona
• Arkansas
• California
• Colorado
• Connecticut
• Delaware
• Florida
• Hawaii
• Illinois
• Maine
• Maryland

• Massachusetts
• Michigan
• Minnesota
• Montana
• Nevada
• New Hampshire
• New Jersey
• New Mexico
• New York
• North Dakota
• Ohio
• Oregon

• Pennsylvania
• Rhode Island
• Vermont
• Washington
• West Virginia (2019)

29 States and D.C. have medical marijuana laws:
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• Alaska
• California
• Colorado
• Maine

• Massachusetts
• Nevada
• Oregon
• Washington

8 states and D.C. also permit recreational 
marijuana use:



The Act’s Protections
Qualified patients “shall not be subject to arrest, 

prosecution or penalty in any manner, or denied 
any right or privilege, including but not limited to 
civil penalty or disciplinary action by a business or 
occupational or professional licensing board or 
bureau, for the medical use of marijuana in 
accordance with this Act.”
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 Amended effective December 2016
 MMMA now covers edibles and other substances 

defined as “marijuana infused products.” 
 Extensive and detailed rules about the amount of a marijuana 

infused product that can be possessed by a card holder (or 
caregiver)
 2.5 ounces of regular medical marijuana 
= 36 ounces of liquid marijuana infused products 
= 16 ounces of solid marijuana infused product 
= 7 grams of gaseous marijuana infused product  
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The MMMA does not:
 Regulate private employment
 Casias v Wal-Mart, 695 F.3d 428 (6th Cir. 2012)
 Protect Michigan employees from disciplinary 

action for otherwise lawful use of medical 
marijuana
Create any obligation by employers to 

accommodate medical marijuana (including edibles)
 Require government medical assistance programs 

or commercial/non-profit health insurers to 
reimburse for costs associated with medical 
marijuana use (2013 amendments)



37

 Employees who are terminated for medical 
marijuana use are eligible for unemployment 
benefits in Michigan
 Braska v Challenge Manufacturing Company, 

Michigan Court of Appeals (2014)

 Braska was a breakthrough decision, and not 
clear other states will follow suit



 State marijuana use laws do not change 
federal law 
Marijuana use, possession, and sale still 

illegal under federal law
To date, the USDOJ has not prosecuted for 

legitimate medical marijuana use
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Disability?
Use of medical marijuana – No
 ADA does not protect individuals “currently engaging 

in the illegal use of drugs” prohibited under federal 
law

 But: underlying condition may be disability

Reasonable accommodation?
 Ingestion at work – No
 Being “under the influence” while at work - No
 Leave to accommodate use outside of work - ??
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Use of medical marijuana is not a serious 
health condition under the FMLA
 But, FMLA leave may be required to accommodate 

medical use of marijuana due to a serious health 
condition

 Employee may be eligible for FMLA leave to 
seek treatment for substance abuse

40



What about federal contractors/DOT 
regulations?
No state requires employers to ignore federal 

contract requirements or violate federal licensing 
laws or regulations (such as DOT regulations)
 Some states have specific carve-out
 Arizona: May not discriminate “unless a failure to do 

so would cause an employer to lose a monetary or 
licensing benefit under federal law or regulation”
 CT, DE, IL, MN, NY, OH, PA have similar provisions
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You must establish a reasonable procedure for 
employees to report work-related injuries and 
illnesses promptly and accurately. A procedure 
is not reasonable if it would deter or 
discourage a reasonable employee from 
accurately reporting a workplace injury or 
illness.”
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That doesn’t sound so bad…. We have a 
perfectly reasonable policy:

All on the job injuries must be reported to your 
manager and Human Resources, even if minor and 
even if you do not want to seek medical treatment, 
before the end of the shift in which the injury 
occurred. Failure to comply with this policy may 
result in discipline, up to and including termination. 
Drug testing will occur after any injury that requires 
medical evaluation or treatment.
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Your (our) opinion of what OSHA deems 
“reasonable” may differ
 In the official comments to the final rules, 

OSHA expressed concerns about post-injury 
drug testing
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OSHA has long disfavored mandatory post-
accident testing 
Deters the reporting of workplace safety incidents 
 Invasion of privacy

OSHA stated employers who continue to 
operate under such policies will face penalties 
and enforcement scrutiny 
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The commentary to the new Rules set off a 
firestorm of controversy
 Some HR publications proclaimed it the end of 

employee drug testing
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The new Rule, however, does not prohibit 
employers from drug testing employees who 
report work-related injuries or illnesses so long 
as they have an objectively reasonable basis for 
testing, and the rule does not apply to drug 
testing employees for reasons other than 
injury-reporting
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OSHA has clarified that the new Rule only 
prohibits drug testing employees for 
reporting work-related injuries or illnesses 
without an objectively reasonable basis for 
doing so
Drug testing may not be used as a form of 

discipline against employees who report an 
injury or illness, but may be used to evaluate 
the root causes of workplace injuries and 
illness in appropriate circumstances
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Reasonable possibility?
A bee sting?
Hi-lo accident?
Repetitive motion injury?
 Laceration after operating machine with 

guard removed?
 Injury caused by failure to comply with lock-

out tag-out policy?
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OSHA will also consider whether other 
employees involved in the incident that caused 
the injury or illness were also tested
 Example: A crane accident injures several 

employees working nearby but not the 
operator
Cause unknown, but it could have been caused by 

operator error or by mistakes made by other 
employees
Who gets drug tested? 
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